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In November 2013, an Old Bailey jury, by a 
10–2 majority, convicted general surgeon 
David Sellu of the manslaughter of a patient 
by ‘gross negligence’. A six-year journey 
has taken the Sierra Leone-born surgeon 
through a coroner’s inquest, hospital 
investigation, police inquiry, prosecution, 
conviction, 15 months in prison and, 
eventually, to the Appeal Court, where  
three senior judges quashed his conviction 
on 15 November 2016. To cap it all, in 
February 2017, the now retired surgeon 
faces a two-day GMC hearing, with possible 
erasure from the medical register. 

The case that led to his conviction was 
perforated diverticular disease, presenting 
insidiously, in a patient who had very 
recently undergone joint replacement. 
We all know how difficult it is to spot 
abdominal sepsis. After all, many patients 
with perforated sigmoid diverticulitis 
present to casualty departments in the 
middle of the night and are sent home 
by senior, competent doctors with a 
diagnosis of constipation, only to return 
in extremis the next day. Moreover, it is 
widely known that delay in these cases is 
not that unusual. A recent audit showed 
that 60% of NHS patients who need urgent 
laparotomy did not reach theatre in the 
optimum time. Therefore, to convict a 
surgeon, in hindsight, for not getting a 
patient to theatre in time seems grossly 
unfair, especially when a considerable part 
of the cause for the delay was the lack of 
anaesthetic cover.

The three Appeal Court judges ruled that 
the conviction was unsafe because the 
original trial judge, Mr Justice Nicol, had 
given ‘inadequate direction’ to the jury.  

The jurors had not been given enough  
help to decide whether the negligence  
that Mr David Sellu was accused of was 
‘gross’ — in other words, so bad as to 
amount to a crime. 

As is often pointed out, it is human to  
err, and all doctors make occasional 
mistakes. Some of these errors, especially 
in a rapidly deteriorating patient, may 
be deemed to be fatal. However, should 
a doctor, or other health professional 
for that matter, ever be charged with 
manslaughter? If there is no suggestion of 
reckless behaviour or wilful misconduct, 
then treating the failure as a crime creates 
a negative and punitive climate in which 
the instinct for preservation becomes 
stronger than the motivation to make a 
report that could potentially save future 
lives. Good practice in healthcare safety 
points consistently to the need for an 
approach free of blame and retribution  
if learning to avoid future mistakes is to  
be achieved. 

The miscarriage of justice that resulted in 
David Sellu’s inappropriate imprisonment 
should surely provoke the medical 
profession to call for a significant  
change in the law. Instead of the 
imprecise term ‘gross negligence’ (we 
have all occasionally been negligent, 
but have we been grossly so?) surely 
‘reckless negligence’ would be a far better 
yardstick with which to decide whether 
a clinician’s action or inaction should be 
deemed criminal or not? Those interested 
in debating these issues may wish to 
join us at the Royal Society of Medicine 
for an all-day meeting on 21 April 2017, 
entitled ‘Patient safety, litigation and gross 
negligence manslaughter’. 
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